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‘Planning for a Sustainable Future’
Consultation Response from 
the Aviation Environment Federation

The Aviation Environment Federation (AEF) is a UK-based organisation that promotes a sustainable future for aviation which fully recognises, and takes account of, its environmental and amenity effects.

AEF has several significant concerns about Planning for a Sustainable Future – White Paper (‘Planning White Paper’, PWP).  Here we focus on aviation and airports, but similar issues would also apply to other forms of infrastructure.

Q1.  The proposed package of reforms.  AEF does not believe that there is a strong case for ‘reforming’ the current system for planning for nationally significant infrastructure.

First, only a tiny number of infrastructure projects are currently seriously delayed by the planning process, in that the planning decision takes significantly longer than the complexity of the evidence needing to be compiled and the issues deserving to be properly examined would intrinsically require.  Some of the most notorious examples, such as Dibden Bay, are due to developers persisting in fighting for projects even when well-known severe drawbacks make success unlikely.  Rather than criticising the planning process, we should be concerned that the economy makes some environmentally and socially pernicious developments potentially so vastly profitable that it is worth developers putting themselves and other interested parties to enormous expense to try to get planning permission for a project whose chances of success are clearly small.  The UK’s future is not imperilled by an inability to make snap decisions on large projects that deserve careful and at times lengthy scrutiny.

Second, it is often easy, at a strategic level, to identify the (typically economic) benefits of development.  The (typically environmental) costs, instead, tend to become obvious only at the implementation stage.  An analysis of five major infrastructure projects
 (MIP) concluded that

“There is an implicit assumption that the economic advantages of a MIP will usually be broader in scale (and therefore aired at the parliamentary stage) while many social and environmental disadvantages will be local (and therefore potentially excluded from the parliamentary stage).  This would amount to a systemic pro-development bias...  The national economic disadvantages of not developing a MIP are also likely to be rolled out at the parliamentary stage.  Arguments on the lines of ‘if we don’t increase our capacity, then the market will go to Amserdam/Paris/etc’ are likely to be made.”

Under the current process, strategic level benefits do at least have to be weighed against the local downsides in the same inquiry process.  The Government’s proposals would remove this safeguard.

Third, major institutional change is itself intrinsically and unavoidably expensive and disruptive.  The planning system is still settling down after the upheaval of the Barker Review.  It may well already be delivering faster and better planning decisions.  It certainly deserves a chance to prove itself before it is subject to yet more changes.  There is no indication that the proposed new regime for major infrastructure planning system would be any better or faster than the existing one; just that it may well not yet be facing the intrinsic and unavoidable complexities of real-life planning of complex projects.

Fourth, truly sustainable development requires obviation of need: a reduced need to travel (e.g. through better siting of services and jobs vis-a-vis homes, and an improved tourism offer that makes foreign travel less alluring); a reduced need for energy (e.g. through better insulation and energy efficient appliances); a reduced need for water (e.g. through behavioural change and water-efficient technologies) etc.  It is unlikely to require lots of large-scale new infrastructure projects.

In turn, large infrastructure projects are likely make truly sustainable development more difficult to achieve.  The Standing Advisory Committee on Trunk Road Assessment famously showed, in 1994, that new roads don’t just absorb existing traffic: they generate new traffic.  Similarly, empty expanded airports are likely to generate more air traffic movements.  Money spent on big infrastructure projects isn’t available for small sustainable projects.
The Stern Review of the Economics of Climate Change cautioned that during the ‘transitional period [of the next 10-20 years], while the credibility of policy is still being established and the international framework is taking shape, it is critical that governments consider how to avoid the risks of locking into a high-carbon infrastructure’
. This comment is highly salient for airports policy: international aviation emissions are excluded from global carbon agreements and, as a result, from our own national carbon accounting, while few pieces of infrastructure could be greater (or longer-lived) generators of carbon than a new runway. Until a credible global framework is in place to tackle aviation emissions, the Government should heed Stern’s warning.

Finally major infrastructure, which brings together many people and/or much investment in a limited area, is inherently vulnerable.  For instance, the recent flooding of many areas of central Britain led to lengthy closures of railway lines and roads, leading to severe disruption for people who regularly use this transport infrastructure.  BAA’s recent attempt to get an injuction against the Climate Change Camp cited the need to keep Heathrow Airport safe from terrorist threat
.  Nuclear power stations are consistently portrayed as being vulnerable to terrorism, airplane accidents etc.

In sum, the UK should be aiming to have fewer rather than more large infrastructure projects; and the current planning system is probably a perfectly rational way of dealing with those large projects that are really needed.
Q2.  Introduction of national policy statements.  AEF does not agree that government should produce national policy statements for key infrastructure sectors.  This is based on the very problematic application to date of a quasi national policy statement: the Air Transport White Paper.  AEF believe that Government needs to analyse, and learn from, this experience before rolling it out to other types of infrastructure. 

The ostensible aim of the Air Transport White Paper (ATWP) is to “set out a measured and balanced approach providing a strategic framework for the development of air travel over the next 30 years...  against which the relevant public bodies, airport operators and airlines can plan ahead, and which will guide decisions on future planning applications”.  However in practice, the ATWP is anything but ‘measured and balanced’: it supports a near-trebling of air travel over 25 years at a time when climate change concerns are rising rapidly in importance.  And rather than ‘guiding’ decisions about airport development, the ATWP is often being taken as an unchallengeable requirement on regional and local authorities, and used to justify significant airport-related developments.

PPS11 specifies that Regional Spatial Strategies should conform with national policy unless there is good ‘regional justification’ for not doing so (para. 1.7 and 2.4).  However it offers no real information on what such a regional justification would be, and in practice regional assemblies have been unwilling to challenge national policy such as the ATWP.  A recent report on the sustainability of regional strategies
 showed that:

· The pro-growth airport policies of RSSs, which implement the ATWP at the regional level, were those that were most consistently identified as being unsustainable in the RSSs’ sustainability appraisals.  The sustainability appraisals found the RSSs’ airport policies to be ‘highly damaging to the environment’ (East of England), ‘unsustainable’ (East Midlands, North West, South West, Yorkshire and Humber), ‘highly contentious’ (London) and resulting in increased emissions and congestion (North East, West Midlands);

· Regional level planners are very aware that the ATWP is in direct conflict with government climate change policy; don’t feel that they can contradict either policy; and so resort to putting both of them side by side in the Regional Spatial Strategies, leaving local authorities to deal with the conflict at the project level (which, of course, local authorities can’t do any better than regional authorities);

· The double-think engendered by the conflicting government policies often leads to virtually meaningless statements in RSSs, for instance: “taking advantage of the opportunities from sustainable airport expansion” (an oxymoron) or expecting airport development proposals to “fully meet the principles of sustainable development“ (an impossibility); 

· Many regional and local authorities see business advantage in taking the ATWP as a given, and using it as an excuse and lever to maximise airport- and air travel-related development; and

· The increased environmental impacts of aviation in one region are not being balanced out by improvements in other regions: the cumulative impact of the ATWP and its implementation are significant. 

Furthermore, many airports are located in relatively remote locations so as to minimise their noise and other pollution impacts.  Where RSSs and local development plans support large-scale airport-related development near these relatively remote airports (e.g. Robin Hood and Bournemouth Airports), this is likely to increase unsustainable transport movements to and from these developments.

The Planning White Paper gives no indication of having analysed and learned from these early experiences, particularly the impossible position that regional and local planners are being put into in terms of having to implement two directly conflicting national government policies.  We believe that any requirements for national policy statements should be put off until this has been done.

Q3.  Content of national policy statements.  AEF believes that, if national policy statements are introduced (see Q2.), they should: 
1. take account of the likely follow-on development and associated impacts likely to result from airport development,

2. be constrained by environmental objectives, rather than simply seeking to ‘balance’ them against socio-economic ones,

3. be subject to appropriate assessment under the Habitats Regulations,

4. specify circumstances under which they should not be the primary consideration for the infrastructure planning commission in determining individual applications,

1. Airports and airport expansions do not exist in a vacuum: they trigger proposals for more ground transport infrastructure, hotels, business parks, upgrades to sewage works etc.  Similarly, motorway junctions seem to miraculously spawn housing and employment development sites; and bypasses around towns often end up, in time, acting as the new boundary for development in the town.  Such follow-on / secondary development should be considered as an intrinsic part of any infrastructure project.  In case of uncertainty, a worst case scenario should be assumed: that follow-on development will take place unless it can be shown that it is unlikely to.

2. The ATWP, published in 2003, was based on the Government’s 1999 definition of sustainable development, which involved balancing social, environmental, natural resources and economic aims
.  The experience of the ATWP suggests that this balancing can end up as acting very much to the detriment of the environment: the ATWP promotes, and is definitely being used to implement, a very rapid expansion of air travel.  However, the environmental safeguards that it puts forward are often uncertain and/or without teeth.   For instance, the ATWP promotes emissions trading as a way of reducing the greenhouse gas emissions of flying.  However the widespread use of emissions trading systems is not at all certain; their effectiveness depends on emission costs being high enough to act as a deterrent, which is likely to be strenuously opposed by the airlines; and the systems only work if emissions are reduced in some sectors to counterbalance increases in other sectors. It is not at all clear where the cuts would come from that could counterbalance the increased emissions from aviation growth.

The Government’s 2005 strategy for sustainable development has moved on from the ‘balancing’ approach.  Instead, it puts forward five principles that must all be respected to achieve sustainable development: living within environmental limits; ensuring a strong, healthy and just society; achieving a sustainable economy; using sound science responsibly; and promoting good governance
.  The first of these issues is already particularly relevant for major infrastructure proposals, and is likely to become even more important during the 10- to 25-year lifespan proposed for the national policy statements.  Environmental resources will become more constrained during that time due to other factors in the UK (e.g. increased house building) and abroad (e.g. the growth of the Chinese and Indian economies).

The only way to truly ‘integrate’ environmental, social and economic objectives in the long term is to allow development only if it stays within environmental limits.  These limits should include the Government’s greenhouse gas reduction targets, applied across all sectors including aviation.  This view is echoed by organisations like SEERA
:

"It is our priority to protect our environment for future generations... Government is inconsistent in letting air travel rip and at the same time trying to reduce car use. It is time for a reality check. We need greater commitment from Government to reduce CO2 emissions." (SEERA, 2007)
3. As the result of a European Court of Justice ruling of October 2005
, plans that could have an effect on the integrity of Special Protection Areas (SPA) for birds or Special Areas of Conservation (SAC) for habitats must be subject to ‘appropriate assessment’ under the Habitats Directive.  The Directive notes that:  
“In the light of the conclusions of the assessment...  the competent national authorities shall agree to the plan... only after having ascertained that it will not adversely affect the integrity of the [SPA or SAC]...  If, in spite of a negative assessment of the implications for the site and in the absence of alternative solutions, a plan... must nevertheless be carried out for imperative reasons of overriding public interest...  the Member State shall take all compensatory measures necessary to ensure that the overall coherence of Natura 2000 is protected” (para. 6.3 and 6.4).
We suspect that many, if not all, of the proposed national infrastructure policies would affect at least one SPA or SAC.  Airport expansion proposals already directly affect such sites (e.g. Liverpool John Lennon Airport affects the Mersey Estuary SPA, the Bournemouth Airport expansion affects the Dorset Heaths SAC).  Major new road and rail works may not only directly affect SPAs and SACs, but may also affect their site integrity by increasing noise, air pollution etc.   Major fossil fuel energy projects can increase air pollution as SPA/SACs, and wind farms can affect how well birds can feed and move around SPAs.  Major water infrastructure can affect water levels at SPAs/SACs upstream and downstream of the projects.  Major waste management facilities can increase air pollution, traffic movements and land take, all of which can affect SPAs and SACs.

As such, we suspect that all national infrastructure policies would be subject to appropriate assessments which, in turn, are likely to show a negative impact on the integrity of SPAs and SACs.  Government would then need to either jettison the policies, or show that 1. there are no alternative solutions and 2. there are reasons of overriding public interest for why the policies should be adopted.  While the latter may be possible, the former would be very difficult to show: alternatives would include no major new infrastructure developments, and smaller scale projects that achieve similar objectives.  Even if it can be shown that no alternatives exist, compensatory measures would still need to be put in place: the requirements for such measures are onerous.  Appropriate assessment requirements have already led to severe delays in RSS development. 

4.  As mentioned under Q1, promoting large infrastructure projects after identifying only their strategic, national level implications (typically economic benefits) does not take into account local level (typically environmental) costs, and thus amounts to a pro-development bias.  If national policy statements are introduced which set a presumption of development at specific locations, they should acknowledge that some local-level costs may be identified only after policy statement is in place, and that these costs may be so significant that they should reopen discussion about whether the project should go ahead.  As such, national policy statements should clearly state the situations under which local-level costs could counterbalance the presumption of development.
Q10.  Transitional arrangements.  AEF does not believe that any existing policy statement can meet the core elements and standards for national policy statements set out in the White Paper.  The Air Transport White Paper in particular manifestly does not meet these elements and standards,. 
Any public consultation carried out as part of the development of existing policy statements could not, and would not, have clarified that the consultation exercise was to help devise national policy statements.  The consultation exercise would thus have been carried out without consultees having full knowledge of the consequence of their responses.  Consultees may have responded differently if they had known that they were commenting on a future national policy statement.  As such, no existing policy statement can be assumed to be an adequate basis for a national policy statement.  We believe that Government could be open to legal challenge if it fails to take measures to deal with this issue.  Appendix 1, the views of our legal counsel, addresses these questions in greater detail. 
The Planning White Paper makes clear, at para. 3.1 and 3.38, that the Air Transport White Paper is one of the policies to which the proposed transitional arrangements would apply.  We suspect that Government will argue that the Air Transport White Paper meets all, or almost all, the core elements and standards for national policy statements; and that therefore (possibly with minor tweaks) it should acquire the status of national policy statement.  However we believe that the Air Transport White Paper does not meet the core elements and standards for national policy statements for a number of reasons, besides the basic requirement for effective public consultation mentioned above:

· it was not subject to Strategic Environmental Assessment under European Directive 2001/42/EC;

· it was not subject to the requirement for Parliamentary scrutiny stipulated at para 3.7 of the Planning White Paper (and throughout).

If the Air Transport White Paper is turned into a national policy statement, we are also concerned that this would set a poor precedent for the development of subsequent national policy statements.  As an analogy, when the planning inspectors for Stafford and Lichfield deemed those authorities’ core strategies to be ‘unsound’ this was an important judgment, as not only did the plans deserve to be called ‘unsound’, but a strong message was sent to other local authorities about the high standards expected from core strategies.  If national policy statements are introduced, then they should similarly be of a high quality.  A slight revision of the Air Transport White Paper to convert it into a national policy statement would not help to foster this high level of quality.

Q20.  Scope of infrastructure.  AEF believes that the definition of nationally significant aviation-related infrastructure given in the Planning White Paper is over-complicated and potentially difficult to interpret.  If the White Paper’s proposals regarding nationally-significant infrastructure go ahead, we propose that a better definition of nationally significant aviation-related infrastructure would be ‘a new tarmac runway that increases an airport’s capacity by over 5m passengers per year’.  Alternatively, Government should list those projects from the ATWP that would be deemed to be nationally significant. 
The Planning White Paper proposes the definition “A new tarmac runway or infrastructure that increases an airport’s capacity by over 5m passengers per year”.  

However, the concept of ‘infrastructure’ other than a runway is potentially confusing.  Examples from the ATWP of ‘infrastructure’ that could increase an airport’s capacity by 5m but arguably not be considered nationally significant include:

· Changes to a terminal that increase the airport’s capacity by 5m (e.g. Liverpool John Lennon);

· A short extension to a runway that allows larger aircraft to land, thus increasing the airport’s capacity by 5m (e.g. Birmingham International);
· Replacement of one runway by another runway (e.g. London Luton)

We are concerned that this lack of clarity might lead developers to bundle up development that would otherwise have occurred piecemeal, in the hope of qualifying for MIP status. Clearly it would be inappropriate if, for purely procedural reasons, planning policy encouraged development to take place even faster than it would do in its natural course.

If Government is determined to include aviation-related infrastructure other than runways, then it would be much less confusing if this infrastructure could just be pulled out from the ATWP and specifically listed.

In conclusion, AEF does not believe that the Planning White Paper is necessary, nor that its benefits outweigh its costs.  We recommend that the White Paper be withdrawn. If the Government does press ahead with the reforms proposed in the Planning White Paper, then the Air Transport White Paper would have to be re-written in order to constitute a National Policy Statement.
Aviation Environment Federation,
August 2007.

Appendix – Legal opinion provided by David Wolfe of Matrix Chambers on the implications of designating the Air Transport White Paper a National Policy Statement
Introduction

1. The Government has produced a White Paper which proposes a reform of the planning system. As part of these reforms, The Future of Air Transport, a White Paper published in December 2003, would be adopted as a national policy statement and therefore form the basis of future aviation policy in the UK. I am instructed on behalf of the Aviation Environment Federation (AEF), a group which campaigns against the environmental impact of aviation. 

2. I am asked to provide an opinion on the following issues:

(1) What measures would the Government need to take for the Air Transport White Paper to constitute a national policy statement, taking account of requisite Parliamentary scrutiny, adequate consultation, Strategic Environmental Assessment (SEA) and compatibility with European directives?

(2) What would the consequences be of the Government failing to take those required measures?
Background

3. The “Planning for a Sustainable Future” White Paper (“the Planning White Paper”) could be used as the basis of legislation to

“produce, following thorough and effective public consultation and Parliamentary scrutiny, national policy statements to ensure that there is a clear policy framework for nationally significant infrastructure which integrates environmental, economic and social objectives to deliver sustainable development;”
for key national infrastructure such as major airport projects (see “Summary of Proposals” at paragraph 1.56 of the Planning White Paper).

4. Paragraph 3.1 of the Planning White Paper identifies The Future of Air Transport (“the Air Transport White Paper”) as providing 

“a framework for airport development. This identifies airport development which the Government considers to be in the national interest, for reference at future planning inquiries.”

5. Paragraph 3.38 of the Planning White Paper states

“Where relevant policy statements already exist we propose that these should acquire the status of national policy statements for the purposes of decision making by the commission. However, in order for this to be possible, they will need to meet the core elements and standards for national policy statements with regard to both content and consultation.”

6. Therefore it is possible that, if the proposals in the Planning White Paper are adopted, the Air Transport White Paper could become the national policy statement in relation to aviation policy across the UK.

7. Any existing relevant policy statement needs to meet “the core elements and standards for national policy statements with regards to both content and consultation” in order to acquire the status of a national policy statement. The content elements are set out at paragraphs 3.8 and 3.9 of the Planning White Paper; the consultation elements are set out in paragraphs 3.21 to 3.26. Both elements must be satisfied in order for a relevant policy statement to acquire national policy statement status.

8. Additionally, a national policy statement should also be subject to Parliamentary scrutiny in addition to a public consultation (paragraphs 3.27 and 3.28 of the Planning White Paper).

Conclusion

9. In relation to the first issue identified above, the relevant provisions which define the process by which a relevant policy statement could become a national policy statement are contained in sections 3.8, 3.9 and 3.21 to 3.26 of the Planning White Paper. The relevant policy statement would then also have to be subject to Parliamentary scrutiny.

10. From a brief perusal of the Air Transport White Paper, it also does not appear that it contains a SEA, which it has to contain under European Directive 2001/42/EC and section 3.9 of the Planning White Paper. This would need to be carried out before the Air Transport White Paper could constitute a national policy statement.

11. The Air Transport White Paper was consulted on before it was published. Under the terms of the Cabinet Office Code of Practice on Consultation (and the general law – see below), a consultation must be clear on the effects of the proposals. However, at the time when this consultation took place, there was no indication that the Air Transport White Paper could become a national policy statement. The consultation which took place would thus not substitute for the consultation now required.

12. In relation to the second issue identified above (the consequences of the Government failing to take the required measures), I note the decision in R (Greenpeace Ltd) v Secretary of State for Trade and Industry [2007] EWHC 311 (Admin) (“the Greenpeace case”). Greenpeace alleged that the consultation process leading to the Secretary of State’s decision was procedurally flawed. Sullivan J (at paragraph 47) (Tab G) applied the terms of R (Nadarajah and Abdi) v Secretary of State for the Home Department [2005] EWCA Civ 1363) that 
“where a public authority has issued a promise or adopted a practice which represents how it proposes to act in a given area, the law will require the promise or practice to be honoured unless there is good reason not to do so.”
13. The Greenpeace case (at paragraph 55) also referred to R v Brent London Borough Council, ex parte Gunning (1985) 84 LGR 168, which held

“To be proper, consultation must take place at the formative stage; it must include sufficient reasons for particular proposals to allow those consulted to give intelligent consideration and an intelligent response; adequate time must be given for this purpose; and the product of consultation must be conscientiously taken into account when the ultimate decision is taken.”

14. In the Airports White Paper case (R (London Borough of Wandsworth and others) v Secretary of State for Transport [2005] EWHC 20 (Admin)), a challenge that the consultation on that White Paper was inadequate failed. Paragraph 99 of the Greenpeace judgment makes a comparison between that case and the Airport White Paper case:
“In the Airports White Paper case, the statement of principle under challenge was contained in the White Paper itself. In the present case the statement of principle has preceded the White Paper.”

15. If the Government intends to adopt the Air Transport White Paper as a national policy statement under proposals in the Planning White Paper, it can be said that the Air Transport White Paper is a statement of principle which has preceded the Planning White Paper. The consultation on the Air Transport White Paper closed before its publication in December 2003.

16. Therefore, should the Government fail to take the required measures for the Air Transport White Paper to constitute a national policy statement, it is likely that the adoption of the Air Transport White Paper as a national policy statement would be susceptible to challenge. However, this may be remedied by the Government fulfilling the required measures, or, in the case of measures which were taken but were not deemed adequate, re-taking them.
David Wolfe
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