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Government must release data to AEF or face possible high court action, rules Information Commissioner
26st September 2012
On 30th August 2012 the Department for Transport was given 35 days to release data requested by AEF, or else face possible high court action. AEF first formally requested the information, which relates to how planning rules to ensure safety around airports are decided, in May 2011. But the Department repeatedly declined to release it, citing concerns about commercial confidentiality. The Information Commissioner has, however, rejected DfT’s argument, and in addition has criticised what he considers ‘unacceptable delay’ by the Government in handling the request.

AEF claims were upheld in Commissioner’s judgment
In May 2011 AEF used the Freedom of Information Act to request data from the Department for Transport (DfT) as part of a campaign to improve the decision-making process relating to risk management around airports. DfT eventually disclosed several reports but only after redacting key details, claiming that as the information was based on data licensed from a third party, releasing it would breach that company’s right to commercial confidentiality. Following its initial response to AEF, on appeal the Department changed its mind about the specific grounds under which it was claiming exemption from the Freedom of Information Act. 

As the original risk model was put in the public domain by DfT 15 years ago, AEF considered that withholding full publication of recent updates was unjustified, and as a result complained to the Information Commissioner. He has now found entirely in our favour, concluding that the Department has breached the Freedom of Information Act, and instructing it to release to us all requested information within 35 days. In addition he has criticised what he describes as “the unacceptable delay by the DfT in dealing with the complainant’s request” – over 4 months rather than the usual 20 working days. He rejects DfT’s assertion that extra time was needed for it to consider the ‘public interest test’, instead concluding that the delays was caused by administrative issues that should not have arisen.
Both DfT’s claimed grounds for exemption – protecting commercial interests and respecting confidences - have been rejected. While it was a private contractor who provided some of the raw data on which DfT’s risk model was based, argues the Commissioner, releasing the model itself would not compromise that company’s commercial interests. In addition, he has ruled, DfT was wrong to have claimed that the information AEF was seeking was commercially available. DfT’s “vague assertions” that its own commercial interests would be damaged by the release of data are also rejected, as is the claim that any breach of confidence would be associated with their publication.
Environmental information as commercial property

Public Safety Zones are areas around the busiest UK airports within which there is an increased risk of aircraft crashing. Government policy is to manage this risk, first, by preventing people from living immediately next to an airport – in the 'inner PSZ' where the risk is highest – and secondly by preventing developments that would increase the number of people living or working within a wider radius defined as the 'outer PSZ'. In the case of these wider areas, there are no automatic restrictions in the other direction: the fact that a change to or increase in airport activity would increase risks to nearby residents or workers does not automatically prevent it from being approved. So it falls to planning authorities to assess whether proposed changes, such as increased flight numbers or new infrastructure, will cause unacceptable increases in risk (as well as unacceptable blight arising from changes to the area falling within the outer PSZ.)

A significant problem with this approach, however, is that Public Safety Zones are now drawn up by private companies subcontracted by the Government and as a result information about how they are defined – such as data on aircraft crash rates and crash locations – is increasingly regarded as commercial property. As a result, in cases where airports have applied for expansion or for permission to extend operating hours, it is often the case that neither the public nor planning authorities know where the PSZ boundaries – which define the areas subject to future planning restrictions such as a bar on house building – will fall until after the application has been approved.
 

Crash risks may be small, but transparency matters

The risk of injury as a result of aircraft crashes, even for those near busy airports, is thankfully small – probably much smaller than the health risks arising from associated noise and air pollution. But if an airport is seeking to expand it is clearly important that both the public and local authorities understand all the likely implications, including impacts on Public Safety Zones. The technique for defining these zones is publicly-funded, and should be fully transparent, open to public scrutiny and freely available for use by parties other than NATS.
For local authorities to be able to judge whether the benefits of an airport expansion outweigh any safety implications or associated planning restrictions, and for local communities to be able to make well-informed contributions to the planning process, it is essential for all parties to know how local areas would be impacted. Crucial environmental information like this, which is drawn up using the public’s money, should not be treated as private property to which only commercial companies have access. 
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